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Introduction

The Department of Justice, Equality and Law Reform has produced this guide in order to assist the appropriate authorities in the other EU Member States in transmitting a European Arrest Warrant to Ireland for the arrest and surrender of a person.  The guide also outlines the procedures to be operated in Ireland under the legislation implementing the Framework Decision of 13 June 2002 on the European Arrest Warrant in respect of warrants to be executed in Ireland.

Ireland’s implementing legislation, the European Arrest Warrant Act 2003, came into operation in 1 January 2004.  This was subsequently amended by Part 8 of the Criminal Justice (Terrorist Offences) Act, 2005.

Subsequent to the coming into operation of the 2003 Act, the Minister for Foreign Affairs made a series of orders designating Member States for the purpose of the surrender procedures under the European Arrest Warrant and discontinuing the previous procedures under Part II of the Extradition Act, 1965 (implementing the European Convention on Extradition 1957).  With effect from the date of designation by the Minister for Foreign Affairs Ireland will operate the surrender procedures contained in the Framework Decision on the European Arrest Warrant with those other Member States which have also implemented the Framework Decision.

This Guide is not intended to be a legal interpretation of the provisions of the European Arrest Warrant Act 2003.

The Central Authority

The Central Authority in Ireland for the purpose of the European Arrest Warrant is the Minister for Justice, Equality and Law Reform (Section 6 (1)).  The implementing legislation provides that one or more persons may be designated to perform the some or all of the functions of the Central Authority on behalf of the Minister (S. 6 (2)).  However, it is not intended at this stage to make such a designation.  Accordingly the Minister will retain these functions, which will be administered through the Mutual Assistance and Extradition Division of the Department of Justice, Equality and Law Reform.

A Member State wishing to transmit a European Arrest Warrant shall send it to the Central Authority at the following address:

The Central Authority for the European Arrest Warrant
Department of Justice, Equality and Law Reform

51 St. Stephen’s Green,

Dublin 2
Telephone:
00 353 1 408 6127
Fax No.:
00 353 1 408 6117
E-mail:
warrantsmail@justice.ie
Under the Act giving effect to the Framework Decision a European Arrest Warrant may only be transmitted to the Central Authority (S. 12 (1)) or issued via the Central Authority in Ireland (S. 33).

Messages, queries etc. relayed by telephone, fax or e-mail after normal office hours to the Central Authority will be responded to on the following working day.

Executing Judicial Authority

The High Court is the executing judicial authority in the State for the purposes of the Framework Decision (S. 9).

Authorities from whom requests may be received

A European Arrest Warrant must be issued by a judicial authority.  A judicial authority is defined as meaning a judge, magistrate or other person who is authorised under the law of the Member State to issue a warrant for the arrest of a person (S. 2 (1)).

The Warrant must be issued by or on behalf of that authority and transmitted to the Central Authority in Ireland (S. 12 (1)).

The modes of transmission specified in the Act are:- 

· delivering it to the Central Authority (S. 12 (3) (a)),

· via the secure telecommunications system of the European Judicial Network (S. 12 (3) (b)), or
· through Interpol (S. 12 (3) (b)).
However, in practice, the transmission of an EAW must be made directly by delivering it to the Central Authority either by hand, by post or by fax.

Form of Request

The preferred format of requests is in the form set out in the Annex to the Framework Decision (S. 11 (1)).  It must contain the following particulars (S. 11 (1A)):

· the name and nationality of the person sought;

· the name, address, telephone number, fax number and e-mail address, if they are available, of the issuing judicial authority;

· details of the offence or offences (including the nature and legal classification under the law of the issuing state), the date, time and circumstances in which committed and the degree of involvement of the person sought;

· whether, in respect of an offence, the person has been convicted, sentenced or is liable to detention or whether a warrant for the person’s arrest has been issued;

· the penalty to which the person would be liable if convicted or to which he or she is liable, having already been convicted, or the penalty actually imposed.

If it is not practicable for any of the above information to be specified in the warrant, it may be specified in a separate document. (S11 (2A))

Language of request

The Warrant must be in writing in either the Irish or English language or, where it is in another language, must be accompanied by a translation in either Irish or English (12 (1)).

Any undertakings required under the European Arrest Warrant Act, 2003 and where appropriate, translations thereof, may be transmitted by hand, by post or by fax to the Central Authority in the State. (S. 12(3) and S.12(4))

Where a facsimile copy of the warrant has been transmitted, the Central Authority may require that the original or a certified copy be transmitted to it before the warrant can be presented to the High Court (S. 12 (6)).
Multiple offences

A European Arrest Warrant may contain details of one or more than one offence (S. 11 (4)).  It will be for the High Court to decide if it will make an order in respect of one or more than one of the offences specified in the Warrant (S. 17).  Thus the Court may decide not to make an order in respect of one or some of the offences.

Where more than one offence is contained on a Warrant it will facilitate the Court where it decides not to make an order for surrender in respect of one or some of the offences on the Warrant if the details supporting each offence could be clearly separated.

Date of Offence

A European Arrest Warrant will be executed for an offence which was committed either before or after the 1 January 2004, the date on which the Act came into operation (S. 4 (1)).

Provision is made, however, to take into account the statements made by Austria, Italy and France under Article 32. 
Additional information

The Central Authority may, having examined the Warrant, request further details or documentation from the issuing authority or the issuing state, as may be appropriate, in order to enable it or the High Court to properly perform its functions under the Act.  The request will specify the additional information sought and the time within which it must be provided (S. 20 (2)).  

The Execution of a European Arrest Warrant 

Upon receipt, and following administrative verification, of a European Arrest Warrant, the Central Authority will forward it to the Office of the Chief State Solicitor (the office which provides legal services to the Government).  The Chief State Solicitor will, if the Warrant is in order, make an application to the High Court to have the warrant endorsed for execution (S. 13 (1)).

Endorsing the Warrant

If the High Court is satisfied that the Warrant, and the undertaking, is in order, it may endorse the warrant for execution (S. 13 (2) (a)).  Once endorsed, the Warrant is sent to the Garda (police) authorities for the purpose of arresting the person being sought. (S. 13 (3)).

Rights of the person sought

When a person is arrested on foot of a European Arrest Warrant he or she must be informed of a number of matters (S. 13 (4)), as follows:

· that he or she may consent to being surrendered to the issuing state;

· the right to obtain or be provided with legal advice and legal representation concerning all matters relating to the Warrant;

· the right to obtain or be provided with the services of an interpreter (where appropriate).

The person must be brought before the High Court as soon as may be after arrest (S. 13 (5)).

First appearance

On his or her first appearance in the High Court the person may be remanded in custody or granted bail (at the Court’s discretion) and a date will be set for the hearing of the surrender proceedings, which must commence within 21 days of the date of arrest.  These proceedings may be adjourned from time to time if the Court considers it appropriate to do so. The Court will also inform the person of the matters set out above (consent to surrender, rights to legal advice and representation and services of an interpreter) (S. 13 (5)).

Consent to surrender

At this initial appearance in the High Court the person may consent to surrender and the Court may order that the person be surrendered (S. 15 (1)).   This consent can be withdrawn at any time prior to the actual surrender (S. 15 (9)).  Where the High Court makes a surrender order following the person’s consent he or she will be informed at the same time of his or her right to challenge the lawfulness of his or her detention (i.e. an application for habeas corpus) (S. 15 (4) (a)) and will be remanded in custody pending the surrender (S. 15 (4) (c)).  The consent of a person to his or her surrender will be recorded in writing (S.15(4)(b)). In the absence of habeas corpus proceedings being brought the person may be surrendered not later that 10 days beginning on the date of the making of the order or such earlier date as the High Court, upon the request of the person to which the order applies, directs. (S.15(3))
No surrender will take place while habeas corpus proceedings are pending (S. 15 (5)).

If the person is not surrendered within the specified time he or she will be released (S.15 (7)) unless in accordance with (S.15 (8)):

· the person is serving a term of imprisonment in Ireland or

· is subject to criminal proceedings in Ireland or

· is awaiting sentence having been convicted in Ireland.

The person may also consent to surrender at any time in the course of proceedings.

Surrender Proceedings where the person does not consent

The High Court may order the person’s surrender (S. 16 (1) and (2)) where:

· it is satisfied that the person is the person sought in the warrant;

· the warrant has been endorsed for execution

· there is no prohibition on surrender (see below).

Where the Court orders the surrender of the person sought, he or she will be remanded in custody (S. 16 (4)).  The surrender order will not take effect until 15 days after its making or such earlier date as the High Court, upon the request of the person to whom the order applies directs. (S. 16 (3)) or on a later date which may be agreed between the Central Authority and the issuing state (S. 16 (5)(b)).  The person will also be entitled to bring an application for habeas corpus and no surrender will take place pending the outcome of those proceedings (S. 16 (6)).

If the person is not surrendered within the specified time he or she will be released (S. (7) and (9)) unless:

· the person is serving a term of imprisonment in Ireland or

· is subject to criminal proceedings in Ireland or

· is awaiting sentence having been convicted in Ireland.

If the person consents to it, he or she may be surrendered before the 15 days have passed (S. 16 (4) (a)).

Additional Information

The High Court may request further information or documentation from the issuing judicial authority or the issuing state in order to enable it to properly perform its functions under the Act.  The request will specify the additional information sought and the time within which it must be provided (S. 20 (1)&(2)).

Reasons for non-surrender

Where the High Court does not make an order for the surrender of the person sought, he or she will be released (S. 16 (8)) unless:

· the person is serving a term of imprisonment in Ireland or

· is subject to criminal proceedings in Ireland or

· is awaiting sentence having been convicted in Ireland.

In addition the court will give reasons for its decision not to make an order of surrender (S. 16 (8) (a)).

Time for making an order

The High Court will have an initial 60 days from the date of the arrest of the person to decide whether or not to order surrender (S. 16 (10)).  If, at the end of that period, the High Court decides not to order surrender or has not yet made any order, it will direct the Central Authority to inform the issuing authority, and, where appropriate, Eurojust, accordingly and of the reasons (S. 16 (10)).  Where no order has been made, or a decision had been made not to order surrender, after a further 30 days it will again direct the Central Authority to inform the issuing authority, and, where appropriate, Eurojust, accordingly and of the reasons (S. 16 (11)).

Onward Surrender or Extraditions
It is presumed that the Issuing state does not intend to surrender a person to another member state or extradite a person to a third country unless the contrary is proved. (S. 23(3))

The High Court may consent to onward surrender where the issuing state so requests and the person consents to being surrendered. (S. 23 (4))

The High Court shall refuse to order the surrender under the European Arrest Warrant Act, 2003 where the law of the issuing state does not require the prior consent of the High Court or the Minister before extradition to third country is granted and it has reasonable grounds for believing that the person will be extradited to a third country without such consent being obtained. (S. 24(1))

 Appeals
Any appeal against an order of the High Court, or against a decision not to make an order, may be taken only on a point of law.  Any such appeal will be to the Supreme Court (S. 16 (12)).

Arrest without warrant

A person for whom a Schengen alert has been issued by a judicial authority may be arrested on grounds of urgency where it is believed that the person is likely to leave Ireland before a European Arrest Warrant can be received (S. 14 (1)).

A person arrested in these circumstances must be informed of a number of matters (S. 14 (2)), as follows:

· that he or she may consent to being surrendered to the issuing state;

· the right to obtain or be provided with legal advice and legal representation concerning all matters relating to the Warrant;

· the right to obtain or be provided with the services of an interpreter (where appropriate).

As soon as may be after arrest the person must be brought before the High Court.  The Court may remand the person in custody pending receipt of the Warrant (S.14 (3)) or a facsimile thereof. (S.14 (7))  If the warrant is not received within 7 days the person will be released, but he or she may be released at any time by the Court where it appears that no Warrant has been issued. 

Circumstances in which surrender is prohibited
There are a number of grounds on which the surrender of a person is prohibited under the Act.
1.
Where (S. 37) the surrender:

· would be incompatible with Ireland’s obligations under the European Convention on Human Rights and Protocols,

· would contravene a provision of the Irish Constitution 

· is for the purpose of prosecuting a person on account of his or her race, sex, religion, ethnic origin, nationality , language, political opinion or sexual orientation or will result in less favourable treatment on account of these factors,

· would result in the imposition of a sentence of death or a death sentence already imposed would be carried out or he or she would be subject to torture or other human or degrading treatment  of the person.

2. Where (S. 38):

· the offence does not correspond to an offence under the Irish law and is not one of the offences set out in Article 2.2 of the Framework Decision, or

· the offence is one carrying a maximum penalty of less than 12 months in the issuing state, or

· a term of imprisonment of less than 4 months has been imposed.

3. Where the person has received a pardon under Irish law for an offence forming all or part of the offence specified in the Warrant or has immunity for the offence in the issuing state or under Irish law (S. 39).

4. Where the offence is also an offence under the Irish law and by reason of the lapse of time since its commission the person would not face prosecution in Ireland if the offence had occurred here (S. 40).

5. Where (S. 41):

· final judgement has already been given in Ireland or another Member State for the offence;

· the person has already been proceeded against in Ireland or in a third country and the person has already served a sentence or is no longer liable to serve a sentence in that third country.

6. Where a prosecution is still being considered in Ireland against the person for an offence or a decision has been taken to bring proceedings or not to bring proceedings in Ireland for an offence forming part of the offence specified in the European Arrest Warrant (S. 42).

7. Where the offence corresponds to an offence under Irish law but by reason of the age of the person he or she could not face prosecution in Ireland for that offence (S. 43).

8. Where the offence was not committed in the issuing state and is not an offence under Irish law (S. 44).

9. Where the person was convicted in absentia without notice of the proceedings or without the right to attend the trail there must be an undertaking regarding a retrial (S. 45).

10. Where, under Irish law, the person, because he or she holds a certain office or position, enjoys immunity from prosecution (S. 46).

Specialty

The general rule of specialty applies subject to the exceptions provided for by Article 27 of the Framework Decision (S. 22).

The High Court may, however, give its consent to the issuing state to bring proceedings against the person, to impose a penalty on him or her or to execute a sentence already imposed in respect of an offence, committed prior to the person’s surrender.

Grounds for postponing surrender

The High Court may postpone the surrender of a person for a number of reasons:

1. on humanitarian grounds, such as danger to the life or health of the person (S. 18 (1) and (2));

2. where domestic proceedings are contemplated against the person for an offence or the person has been sentenced to a term of imprisonment which he or she is required to serve (S. 18 (3)).

Where the person has brought habeas corpus proceedings his or her surrender will be postponed pending the outcome of the proceedings (S. 18 (5)).

Conditional Surrender

The High Court may agree, with conditions, to the surrender of a person serving a sentence of imprisonment in Ireland for the purpose of that person being tried in the issuing state for the offence contained in the European Arrest Warrant (S. 19).

Multiple Requests

Where the appropriate authorities in more than one Member State issue a European Arrest Warrant for the surrender of the same person, or where a European Arrest Warrant and a request for extradition is received for the same person, the High Court will decide which of the requests it will consider (S. 29 (1) and S. 30 (1)).  In making its decision the Court will take into account the following (S. 29 (2) and S. 30 (2)):

1. the seriousness of the offences specified in the requests;

2. the times and places where the offences were committed;

3. the dates on which the warrants or extradition requests were issued;

4. whether the request is for the purpose of prosecuting a person or to serve a sentence already imposed.

In general, where a European Arrest warrant and a request from the International Criminal Court related to the same person are received at the same time the latter will take precedence (S. 30 (3)).

Searches and transmission of evidence

The Act implementing the European Arrest Warrant also provides for searches to be carried out by the Gardai (police) to obtain evidence and to seize proceeds relating to an offence referred to in a Warrant (S. 25).

Where a surrender order is made in respect of a European Arrest Warrant and evidence or proceeds have been obtained following a search, the evidence or proceeds will be passed to the issuing authority (S. 26).  The evidence or proceeds will only be handed over after the person has been surrendered (S. 26 (1)) and provided they are not, or no longer, required in relation to any domestic proceedings (S. 26 (2)).  However, the Central Authority may agree to hand over the evidence or proceeds required for domestic proceedings where the issuing authority agrees to return them (S. 26 (2)).

Where ownership of the property which constitutes the evidence or proceeds belongs, in whole or in part, to a third person, it will only be handed over where the issuing authority agrees to return it as soon as possible after the trial of the surrendered person (S. 26 (3)).  The issuing authority will bear the costs of the transfer of the property (S. 26 (3)).

Transit

Where the Central Authority receives a request from the issuing state for the transit of a person being surrendered pursuant to a European Arrest Warrant, or pursuant to an extradition request made by a Member State to a third state (S. 28 (4)), it may grant the request.  The issuing state must provide the Central Authority with the following information (S. 28):

1. the person’s nationality and other information to enable the Central Authority to identify him or her;

2. information showing that the issuing state issued a European Arrest Warrant in respect of the person;

3. nature of the offence under the law of the issuing state;

4. the circumstances of the commission of the offence, including date and place of its commission.

The transit may be supervised by the Garda (Police) where the Central Authority consider it appropriate (S. 28 (2)).

Appendix 1
Designation of Member States by Minister for Foreign Affairs for the operation of surrender procedures contained in the Framework Decision on the European Arrest Warrant 

	Statutory Instrument Number
	Designation Date
	Member State

	S.I. no. 4 of 2004
	1 January 2004
	Belgium

Denmark

Finland

Portugal

Spain

Sweden

United Kingdom of Gt. Britain and Northern Ireland  

	S. I. No 130 of 2004
	2 April 2004
	France

Luxembourg  

	S.I. No 206 of 2004
	5 May 2004
	Austria

Cyprus

Hungary

Lithuania

Poland

Slovenia

	Statutory Instrument Number
	Designation Date
	Member State

	S.I. No. 400 of 2004
	24 June 2004
	Malta

Netherlands

	S.I. No. 449 of 2004
	21 July 2004
	Estonia

Greece

Latvia

	S.I. No. 532 of 2004
	31 August 2004
	Germany 

Slovakia

	S.I. No. 27 of 2005
	25 January 2005
	Czech Republic

	S.I. No. 240 of 2005
	15 May 2005
	Italy


PAGE  
3

