Speech by the Tánaiste at second stage of the Defamation Bill 2006 in Seanad Eireann

Cathaoirleach, 

Members of Seanad Eireann

I am pleased to have this opportunity to introduce the Defamation Bill 2006 and to outline its main provisions.  

Senators will recall that we have had a number of very good debates in this House, most recently on 9 February 2005, on the reform of our current defamation legislation which dates from 1961. I took note of the contributions that day and promised Senators not only to take them into account when drafting the legislation, but also that I would launch the new Defamation Bill in this House. I am glad, today, to be able to keep my promise.
 
The purpose of the Defamation Bill 2006 is to provide for a modern statutory framework for defamation law by replacement of the current legislation which dates back to 1961. The Bill provides for a comprehensive reform and gives statutory expression to developments in the jurisprudence of our courts, and, elsewhere, including the European Court of Human Rights.  

The agreed Programme for Government in 2002 contained a commitment "that the Government would, in the context of a statutory Press Council and improved privacy laws, move to implement reforms of libel laws designed to bring them into line with those of other states."

The Bill delivers on the commitments in that Programme.

There is no doubt that the reform of our defamation legislation is long overdue. A review of the legislation on defamation was conducted as far back as the early 1990's which culminated in the publication of a final report by the Law Reform Commission in December, 1991. The report contained over 50 detailed proposals for reform in this area of the law. Subsequent to the publication of the LRC report, a draft Defamation Bill was commissioned by the National Newspapers of Ireland in 1994 and a Private Members Bill was published by me the following year. 

It's fair to say that both of these proposed Bills were influenced by the recommendations made in the LRC report. In 1996 the Report of the Commission on the Newspaper Industry also made recommendations for some changes to the law.  By way of response to the need for reform of the defamation legislation the Government approved a Bill for drafting in December, 2001 which was proposed by my predecessor, the then Minister for Justice, Equality and Law Reform.

Following on from the commitment in the agreed Programme for Government in 2002, I established in September, 2002, a Legal Advisory Group on Defamation to report on the implications of fulfilling this commitment. The Group also reviewed any other relevant developments which might need to be taken into consideration since the Government decision of December, 2001. 

In preparing the Bill now before the House, there has been extensive consultation. Subsequent to the publication of the Advisory Group's report in June, 2003, I initiated a public consultation process on the Report and also held a major conference in December, 2003 to facilitate an exchange of views from a wide cross-section of interested parties. The Bill takes into account that extensive consultation process.

In particular, the extensive consultations included those with the Irish Press Industry Steering Committee. That Committee, yesterday, published its proposals for an independent Press Council, a Press Ombudsman and a Code of Practice or standards. At the launch, I welcomed this important development. From my initial perusal of the code of practice, l believe that it contains valuable and sensible provisions to govern the conduct of journalists and editors in their work. I am sure that these proposals will be studied carefully not only by members of this House, but by all persons with an interest.

The current legislation in relation to defamation is deficient in a number of regards. In particular, these defects include: 

· an apology, which might very often be all that was required, cannot be made to an aggrieved person without having that taken as an admission of liability; 

· unlike in other civil actions, no lodgement can be made in court against a defamation action without admission of liability; 

· there is an insufficient range of remedies other than damages available; 

· absence of clarity about the role of the court in giving directions about the level of awards; 

· plaintiffs do not have to swear affidavits as to the exact nature of their complaint;  

· plaintiffs are not compelled to take the stand for cross-examination; 

· defamation actions can be taken up to six years after the publication of the alleged libel; and 

· a defence of reasonable publication on a matter of public importance was undefined in statute law.  

· A particular silence on the question of encouraging alternatives to the court proceedings such as a complaints system and code of standards operated by the press.

The existing legislation lags behind the requirements of the European Convention on Human Rights and developments in jurisprudence in other jurisdictions as regards the appropriate balance between freedom of expression and protection of one's good name.

The new provisions introduced in the Bill will give plaintiffs a better sense of their rights under the law. For those interested in obtaining speedy redress when they have been defamed, new forms of remedy will, in future, be available to them. The new legislation will also provide greater clarity for publishers and will facilitate responsible publishers in avoiding defamatory statements as well as providing guidance as to the limits of the various defences which are open to them. 

It is useful to consider the other elements in the commitment in the Programme for Government. Foremost in terms of content and discussion has been the issue of a Press Council. The Legal Advisory Group in their Report in 2003 recommended the creation of a statutory Government appointed Press Council. I clearly indicated at the time and subsequently, that while this was one possible approach, it was not my favoured approach. My proposals for reform, as agreed by the Government, differ from the Group's recommendation.

Thus, the Bill supports the concept of an independent Press Council - such as that launched yesterday - which can be afforded statutory recognition as such by both Houses of the Oireachtas on foot of a motion by the Minister for Justice, Equality and Law Reform subject to subject to it meeting certain basic and obvious criteria set out in Schedule 2 of the Bill. This, I believe, is the most acceptable outcome in this regard and, I suggest, should gain the support of the House.

This approach will allow the print media to put into practice its self-proclaimed determination to bring forward an independent, effective and industry-funded press council operating a proper Code of Practice. The Code must provide an added protection to citizens' privacy and dignity from media intrusion and violation. Nothing less will be expected or acceptable by the public. The proposed press ombudsman service must be properly empowered to deal with complaints from those affected by breaches of standards as set out in such a Code.

A code of practice to which the print media organisations can subscribe and adhere is a critical element of independent regulation of the press. We now have that Code, which will as I have already said, bear careful consideration. Needless to say, it should not fall to me as Minister or the Government to dictate the exact detail in such a code of practice or standards. However, the Bill in Schedule 2 does provide, in the public interest, some guidance in the Bill as to the basic standards expected in such a code.  

One of the primary benefits of a statutorily recognised press council, as I have provided for in the Bill, would be that qualified privilege would attach to its reports and decisions or those of a subsidiary body such as the press ombudsman service it would operate. Subscription to the press council and adherence to its code of practice by a current affairs type publication would strengthen its entitlement to avail equally of the defence of reasonable publication, which is a new defence in the Bill, in any court action. Non-members of the press council, for whatever reason, will be required to have in place an equivalent fairness regime or to operate an equivalent and publicised code of standards to avail of that defence.

I believe self-regulation in many areas functions very well and the State, in principle, does not have to control everything in society. However, self-regulation must carry with it the notion that there are some rules to which injured parties can point in seeking redress from abuse of press power. An independent press council which can do nothing and effectively be ignored with complete impunity by its members will not be worth having. 

I have often said during this reform process that I am conscious of the danger in arguing that all press activity should somehow be capable of regulation in the interests of good taste or conventional mores. That is not and never will be my approach. It is not the business of a press council to start telling columnists what they should or should not say. The public are the best judges of these matters and they do not need a press council to speak on their behalf. 

Cathaoirleach, 

Critically, in the context of libel reform, this Bill puts on a statutory basis a new defence of fair and reasonable publication on a matter of public importance. This defence is subject to certain conditions and is designed to facilitate public discussion where there is both a benefit and an interest in such discussion taking place. 

This new defence takes cognisance of jurisprudence at European Court of Human Rights level and particularly from certain decisions in the UK courts. The genesis of this defence arose firstly in the decision by the UK Court of Appeal in 2001 in the case of Reynolds v The Sunday Times. More recently, in September 2006, the Court of Appeal refined and clarified its nature and purpose in the case of Jameel and others v the Wall Street Journal Europe. The Court overturned an award against that paper and allowed its defence of reasonable publication on a matter of public importance.

The UK Court of Appeal ruled that the defence of reasonable publication was in a new jurisprudential category. It is not the same as a defence of privilege. It had a number of conditions to be fulfilled before a responsible publication could plead it. Interestingly, the Court in the introduction to its judgment noted the balancing factor between the development of this new defence with a strengthening of the law on privacy.   

However, it should be clear that this new defence is designed to facilitate responsible journalism. It is not a charter to engage in casual defamation or character assassination. It is not a license for sloppy practice by journalists or editors. It will be for the courts to decide what credence to give to an editor or a journalist who tries to cloak himself or herself in such a defence without proper regard for its purpose.

The matter of the process of awarding damages in defamation actions has been much in the news of late, in the case of O'Brien v Mirror Group Newspapers and others. Since the legal representatives of the Daily Mirror have indicated an intention to consider some form of appeal of the High Court award of 750,000 Euro to the Supreme Court, it would not be appropriate to comment on the case itself. However, I can say that the Defamation Bill as it stands:

· makes it clear that a judge in a High Court defamation action shall give directions to the jury in relation to the matter of damages, 

· sets out a wide range of factors to which the court shall have regard in awarding damages, and  

· provides that the Supreme Court, on appeal, may substitute its own level of damages for that awarded by the High Court. 

I would now wish to highlight certain of the main provisions of the Bill. 

· the present torts of libel and slander will cease to be so described and will instead be collectively described as the tort of defamation (section 5). 

· plaintiffs and defendants in a defamation action will be required to submit a sworn affidavit verifying assertions and allegations and to make themselves available for cross examination (section 7). It is an offence for a person to make a statement in an affidavit which is false or misleading in any material respect or that he or she knows to be false or misleading.  This mirrors the approach taken in the Civil Liability and Courts Act of 2004. 

· an offer of apology shall not be construed as an admission of liability (section 23). The current legal situation effectively precludes this and impedes the giving of a speedy apology which, in some cases at least, might result in a decision not to proceed with court action. 

· the defendant in defamation proceedings may in future lodge in court a sum of money without admission of liability (section 27). This mirrors the present position with regard to other civil actions where damages are sought. 

· provision is made for new remedies which a court may grant in lieu of, or in addition to, damages. These remedies will, in the normal course, be predicated upon a plaintiff having requested a timely and conspicuous retraction of the defamatory matter in circumstances where the defendant has failed to accede to that request. 

· a declaratory order, for which a plaintiff may apply, in lieu of damages, is intended to offer a speedy means of redress where the only issue is the wish of a plaintiff to have an acknowledgement that the matter in question was defamatory of him or her. (section 26). 

· a correction order is envisaged, - as an additional remedy to declaratory judgments, as it allows the possibility of damages - which may direct the terms of any correction which a court orders to be made in favour of a plaintiff (section 28). 

· a range of factors intended to guide the court in making an award of general damages is specified (section 29). Juries are being retained for High Court proceedings but the trial judge shall give directions to the jury on the matter of damages. 

· aggravated and punitive damages are maintained but are limited to specific instances (section 30). 

· the defences available in defamation proceedings are rationalised and clarified (sections 14 to 25). 

· a list of occasions where absolute privilege arises is provided (section 15). 

· the defence of qualified privilege is given a statutory basis for the first time (section 16). It will attach to the reports and decisions of the Press Council recognised under section 43. 

· the defence of fair and reasonable publication on a matter of public importance is created (section 24). It is designed to facilitate public discussion where there is both a benefit and an interest in such discussion taking place. The availability of the defence for publishers of relevant periodicals is subject to conditions, notably membership of the recognised Press Council and adherence to its decisions and Code of Standards. Non-member publications of the Press Council must have in place an equivalent 'fairness' regime so as to avail of the defence. 

· the exact provisions in relation to the recognition of an independent Press Council are set out in section 43.  

· the conditions with regard to the making of an offer of amends are updated, along with the consequences for acceptance or non-acceptance of the offer (sections 20 and 21). 

· the common law position with regard to the liability of distributors for defamatory material is being given a statutory basis as 'the defence of innocent publication'. The defence develops in a more comprehensive way the common law defence of innocent publication which has traditionally been available to distributors, in particular for such as internet service providers in recognition of the speed with which modern technology works. (section 25). 

· bodies corporate are to be allowed to sue for defamation irrespective of whether financial loss had occurred (section 11). 

· a limitation period of one year will apply in relation to the bringing of defamation proceedings unless that where the interests of justice so require, a court directs otherwise and may allow a period of two years for exceptional cases (section 37).  

· a special jurisdiction limit for defamation actions in the Circuit Court of 50,000 Euro is provided (section 40). (The current Circuit Court limit for damages claims is 38,092 Euro). 

· provides for the abolition of the common law provisions of criminal libel, seditious libel and obscene libel (section 34). I should say that the issue of blasphemy is under consideration by the All-Party Oireachtas Committee on the Constitution. I am inclined to the view that such a committee is well placed to reflect the range and depth of opinion on this complex subject. I think it would be wise to await the report of the All-Party Committee before I take a view on how we should proceed on this issue. 

· a new offence of publication of gravely harmful statements has been created (section 35). This applies where a person publishes a false statement causing grave injury to the reputation of that person and intended to cause that grave injury. Where a person is convicted of such an offence, the court may issue a warrant authorising a member of An Garda Siochana to enter and search a premises and seize copies of the statement in accordance with the terms set out in the warrant (section 36).  

The Bill does not provide for the defamation of the dead, an issue which arose during the consultation period. It does, however, provide that on the death of a person, a cause of action for defamation vested in him or her immediately before death should survive for the benefit of their estate. Similarly, it also provides that a cause of action in defamation subsisting against a person should survive their death and lie against their estate (section 38). 

Schedule 1 of the Bill is divided into two parts and provides for statements having qualified privilege. Part 1 provides for statements privileged without explanation or contradiction. The list includes determinations or statements by the Press Council or Ombudsman. Part 2 of the schedule provides for statements privileged subject to explanation or contradiction.

Finally, as I have previously indicated, Schedule 2 to the Bill provides for the minimum requirements in relation to a body seeking recognition as the Press Council. The Minister will have to satisfy himself or herself that these criteria are being met prior to making an order declaring the applicant organisation to be the Press Council for the purposes of the Act. Once recognition was granted, there could be only one such body. 

An order of recognition granted to the Press Council may be amended or revoked, should the Minister form the opinion that the Council no longer meets the minimum requirements set out in Schedule 2.  However, in that event, before the moving of any order to this effect the Press Council must be afforded the opportunity to address the issues of concern. The Schedule also provides for the appointment of a Press Ombudsman who will investigate, hear and determine complaints made to the Press Council concerning the conduct of its members and the complaints procedure. 

Schedule 2 also outlines the potential scope of the Code of Standards to specify the standards to be adhered to as well as the rules and practices to be complied with by the members of the Press Council. 

The Defamation Bill 2006 will bring about a very significant and long awaited reform and modernisation of the law regarding defamation. It is a reform that, I believe, can be welcomed by all persons, be they journalists, editors, publishers or ordinary citizens. It will respect the necessary balance between the equally important but competing rights of freedom and expression and of respect for one's good name and reputation. The Bill will replace the now outdated Act of 1961 with modern updated provisions while also promoting better regulation and fairness.  

In addressing this House during its debates on defamation in 2003 and 2005, I said that I came with a personal prejudice in favour of free speech and against unnecessary regulation, and as a constitutional republican with liberal values I still hold that point of view. I wish to ensure that we have a vigorous and inquiring media functioning in our society. The legislative proposals that I am presenting today will, on enactment, bring forward a reform which is sufficiently balanced to gain the necessary acceptance both politically and in the community. 

I commend this Bill to the House and I look forward to the Senators contributions to the debate on its provisions.

Thank you. 
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